
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
 

JANKO ENTERPRISES, INC.       PLAINTIFF 
 
v.               CIVIL ACTION NO.3:12-CV-345-S 
 
LONG JOHN SILVER’S, INC., et al.                                 DEFENDANTS 
 

ORDER 
 

 This matter comes before the Magistrate Judge to consider the motion of the Plaintiff, 

Janko Enterprises, Inc. (Janko), which seeks an order from the Court to compel the Defendant, 

Yum Brands, Inc. (Yum!) to designate a Rule 30(b)(6) corporate representative with sufficient 

knowledge to testify to the issues identified in its amended notice of Rule 30(b)(6) deposition of 

Nov. 7, 2013.1  Janko also seeks by its motion to obtain a court order to continue the Jan. 7, 2014 

deposition of William Lawrence Gathof, the Rule 30(b)(6) designee of Yum!  Janko maintains 

that Gathof did not have sufficient knowledge of the matters specified in its amended Rule 

30(b)(6) deposition notice.  The notice sought to take the deposition of Yum! on three subjects:  

(1) the decision to divest Yum! of the LJS brand; (2) the performance of the company-owned 

LJS units; and (3) any decision not to franchise any further A&W, LJS or combined A&W and 

LJS units.2 

Janko claims that Gathof, the corporate treasurer of Yum!, was unable to answer a 

number of basic questions concerning subjects (1) and (3) during his deposition.  Janko offers 

repeated examples of Gathof’s inability to answer basic questions about the decision of Yum! to 

divest itself of the LJS brand.  For example, Gathof was not able to state when Yum! initially 

                                                 
1  (DN 84, Mot. to Compel). 
2  (DN 43, Ex. 1, Amended Not. to Take Rule 30(b)(6) Depo., Exh. A). 
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considered divesting the LJS and A&W brands.3  He did not know which documents that the 

leadership team at Yum! examined as part of its decision to divest the LJS brand.4  Gathof 

admitted during his deposition that he did not ask anyone at Yum! when the corporation initially 

considered divesting the LJS brand.5  Gathof likewise testified during his deposition that he did 

not know who originally recommended the divestiture of the LJS brand to Yum!’s management 

team.6 

 Janko’s counsel asked Gathof during the Rule 30(b)(6) deposition what Gathof had done 

to prepare.  Gathof responded that he had reviewed the discovery documents provided to Janko.7  

Although Gathof indicated that he had “talked to several of the employees that are still with 

Yum!,”8 when directly asked if he had talked to anyone about the decision of Yum! to divest the 

LJS brand, Gathof responded, “No.”9  After Gathof testified that, at the corporate level of Yum!, 

the CEO, CFO and COO on the leadership team would have been involved in the LJS divestiture 

decision, Gathof was asked if he had talked to any of these individuals, many of whom he 

acknowledged were still with Yum!.  Gathof testified that he did not and could offer no 

particular reason why he did not speak with any of these individuals concerning the divestiture of 

LJS in preparation for the Rule 30(b)(6) deposition.10 

  Gathof conceded that he could have gone to the remaining members of the Yum! 

management team to ask them about what discussions the management team had concerning the 

LJS divestiture.11  Gathof acknowledged he could have spoken with Yum!’s chief legal counsel 

                                                 
3  (DN 84, Exh.3, Gathof Depo. p. 24). 
4  (Id., Gathof Depo. p. 22). 
5  (Id., Gathof Depo. p. 24). 
6  (Id., Gathof Depo. p. 36). 
7  (Id., Gathof Depo. pp. 11-12). 
8  (Id.). 
9  (Id., Gathof Depo. p. 14). 
10  (Id., Gathof Depo. p. 29). 
11  Id., Gathof Depo. p. 29) 
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at the time, Chris Campbell, who remains chief legal counsel, but did not.12  Gathof could offer 

no reason why he did not speak to Campbell about the divestiture.13  Gathof conceded that the 

chief human resources officer at the time, Anne Byerlein, also was still in her position, as was 

Yum!’s public relations officer, Jonathon Blum, but Gathof made no efforts to speak with either 

individual about the LJS divestiture.14  Gathof also did not attempt to contact any former Yum! 

employees involved in the LJS divestiture decision.15  According to Gathof, he did not know 

how to contact such former employees and did not think it to be “pertinent.”16 

 Janko contends based on the nature of Gathof’s deposition testimony that Yum! 

materially failed to comply with the requirement of Rule 30(b)(6) that it provide an individual to 

testify about information known or reasonably available to the organization.  Fed.R.Civ.P. 

30(b)(6).  Yum! also failed in Janko’s view to adequately prepare its treasurer, Gathof, to testify 

as its corporate representative, given the obvious availability of Yum! employees with firsthand 

knowledge of the subject matter contained in the amended Rule 30(b)(6) notice.  Gathof 

admitted he was aware of these critical employees, but conceded that he never attempted to 

communicate with any of them to prepare for the deposition, contrary to the fundamental 

requirements of the Rule.  See Brazos River Author. v. GE Ionics, Inc., 469 F.3d 416, 433 (5th 

Cir. 2006). 

  Janko argues that Yum!’s alleged failure to adequately prepare Gathof is tantamount to 

a failure to appear for the Rule 30(b)(6) deposition.  Black Horse Lane Ass’n, L.P. v. Dow Chem. 

Corp., 228 F.3d 275, 304 (3rd Cir. 2000).  Although Gathof admittedly was able to discuss 

certain standard practices that may have been followed with respect to the divestiture of the LJS 

                                                 
12  (Id., Gathof Depo., pp. 30-31). 
13  (Id.). 
14  (Id., Gathof Depo., pp. 31-32). 
15  (Id., Gathof Depo., p. 37). 
16  (Id.). 
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brand, Janko insists that Gathof provided no specific information, and appeared to have little 

knowledge, of what actually occurred.  See Martin Co. Coal Corp. v. Universal Underwriters 

Ins. Svcs, Case No. Civ.A.08-93-ART, 2010 WL 4629761 (E.D. Ky. Nov. 8, 2010).  

Accordingly, Janko concludes that, given Yum!’s failure to comply with its Rule 30 (b)(6) 

obligations, it is now entitled to further depose a corporate designee who has knowledge of the 

specific facts that relate to the three subjects set forth in the amended corporate deposition notice.  

See Sprint Communications Co., L.P. v. TheGlobe.com, Inc., 236 F.R.D. 524, 528 (D.Kan. 

2006); Poole v. Textron, Inc., 192 F.R.D. 494, 504 (D. Md. 2000).  Janko adds that it is entitled 

to recoup from Yum! all of the fees it incurred as a result of the deposition, given Yum!’s clearly 

inadequate preparation of its witness. 

 In its response, Yum! insists that its corporate representative, the former head of 

corporate planning at Yum!, who is its current treasurer, was adequately prepared to testify based 

on his personal experience, document review, knowledge of corporate operations and his own 

investigation.17  Yum! argues that the real problem is that Janko sought to inquire into matters 

that it did not include in its Rule 30(b)(6) deposition notice.18  While Gathof did testify from his 

personal knowledge concerning matters beyond the scope of the amended deposition notice, the 

fact that he may not have satisfied all of Janko’s inquiries beyond the scope of that notice is not a 

basis on which to continue the deposition or to impose sanctions, according to Yum!.  

  Yum! points out that Janko’s motion does not include the full deposition transcript, only 

the first half.19  Yum! argues that in the second half, Gathof “testified knowledgeably regarding 

some twenty-two exhibits,” none of which were identified in Janko’s Rule 30(b)(6) deposition 

notice.  As an example, Yum! points out that Gathof was able to testify concerning the 

                                                 
17  (DN 90, Resp., p. 1). 
18  (Id., p. 2). 
19  (Id., p. 5). 
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consolidated finances of LJS and A&W, the balance sheets and general accounting practices of 

the brands, franchisee leases, Yum!’s purchase of both brands, the preparation of tax reports, 

economic models, in-line restaurant concepts, marketing districts, and the Yum! committee 

meetings that Gathof attended as treasurer.20 

 The real problem, according to Yum!, is that Janko simply failed to specify with 

reasonable particularity the matters on which the Rule 30(b)(6) deposition was requested in 

violation of the requirements of Rule 30(b)(6).21  Yum! insists that such a deposition notice must 

designate the subject areas for inquiry with “painstaking specificity” as provided in McBride v. 

Medicalodges, Inc., 250 F.R.D. 581, 584 (D. Kan. 2008).  Because Janko was not sufficiently 

particular in specifying the subject matters for the corporate deposition, any perceived inability 

of treasurer Gathof to answer the multitude of questions that fell outside the scope of the 

deposition notice “is the examining party’s problem” and not that of Yum!  See King v. Pratt & 

Whitney, 161 F.R.D. 475, 476 (S.D. Fla. 1995), aff’d sub nom, 213 F.3d 646 (11th Cir. 2000). 

 Yum! contends that its representative had no duty to “become a private investigator” for 

Janko or to investigate “every document, issue or possible event that Janko now suggests … has 

relevance.”22  Yum! maintains that its representative, contrary to Janko’s claims, was able to 

adequately answer questions concerning (1) “the decision to divest Yum! of the LJS brand” and 

(3) “any decision not to franchise any further A&W, LJS or combined A&W and LJS 

[restaurant] units.”23  While Gathof admittedly was not aware of when Yum! initially considered 

divesting itself of the LJS and A&W brands, and did not ask anyone at Yum! that question, he 

was able to testify, and did testify, that discussions by the management team with respect to the 

                                                 
20  (DN 90, p. 5). 
21  (Id., p. 6). 
22  (Id., p. 7). 
23  (DN 84, Mot. to Compel, Exh. 1, Amended Not. to Take Rule 30 (b)(6) Depo., Exh A). 
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divestiture of LJS “would have been in January [of 2011]” although Gathof did not know about 

any prior such discussions.24 

  Yum! continues to quote that portion of Gathof’s deposition testimony in which he 

makes reference to a lease guarantee in January of 2008.  Gathof explained that such a guarantee 

would not have been negotiated if the company was then going to sell the LJS brand because 

“you wouldn’t want to have the guarantee because, again, you can’t get rid of that.”25  Yum! now 

insists that Janko simply refused then, and continues to refuse, to accept Gathof’s legitimate 

answer.26  From Yum!’s perspective, Janko’s current dissatisfaction with Gathof’s deposition 

responses all relates back to the earlier-mentioned problem that Janko failed to describe with 

reasonable particularity the subject matter for the Rule 30(b)(6) deposition with the result that 

while Gathof was “well prepared to discuss ‘the decision to divest’ he had no obligation, given 

the inadequate deposition notice, to investigate if any conversations about the divestiture of the 

LJS brand occurred in 2005, 2006 or 2007.”27 

 The essence of Yum!’s position with respect to the divestiture issue, and the adequate 

preparation of its corporate representative, is captured in the following language from Yum!’s 

response, wherein the company insists: 

Janko also did not describe with reasonable particularity that it would seek 
examination on the process or specific steps that Yum! went through 
before making its decision to divest.  It did not narrowly tailor its notice or 
provide reasonable specificity (let alone painstaking specificity) to include 
such a matter within its inquiry.  But it faults Mr. Gathof for not having 
exhaustive knowledge on the matter. 

 
(DN 90, Resp. p. 11. 

                                                 
24  (DN 90, Exh. 1, Gathof Depo., p. 29). 
25  (Id., Gathof Depo., pp. 25-26). 
26  (DN 90,. Resp. p. 9-10). 
27  (DN 90, Resp. p.10). 
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  Yum! makes the same argument in response to Janko’s claim of unanswered questions 

about specific meetings, discussions, or documents examined by the Yum! leadership team in 

deciding whether the company would divest the A&W and LJS brands.  Janko did not 

specifically request that Yum!’s corporate representative testify to such matters.  It would be 

unreasonable, Yum! now insists, to expect Gathof to testify exhaustively concerning Yum!’s 

knowledge about all such documents, discussions or meetings over a 6-year time period.28  In 

this respect, Yum! argues that the judicial decisions cited by Janko actually are more supportive 

of Yum! than Janko. 

  Yum! takes the same position with respect to subject matter (3) of the amended 

deposition notice - - any decision not to franchise further A&W, LJS or combined A&W and LJS 

units.  Yum! argues that Janko’s deposition questions fell outside the scope of this particular 

subject too.29  According to Yum!, the subject matter was limited to any decision “not to 

franchise” so that questions regarding the building of company-owned stores and re-franchising 

them were not the matter noticed for the deposition.30  Its corporate representative, according to 

Yum!, simply could not be expected to be “clairvoyant” and to anticipate that Janko would go 

well outside the scope of the deposition notice to make specific inquiries concerning documents, 

individuals and events not included therein.  Breathable Baby, LLC v. Crown Crafts, Inc., Case 

No. 12-CV-94-PJS/TNL, 2013 WL 3350594 (D. Minn. May 31, 2013), recommendation 

adopted, 2013 WL 3349999 (D. Minn. July 1, 2013).  Such exhaustive knowledge as that 

presumed of Gathof by Janko is not required of a Rule 30(b)(6) witness.31  In Yum!’s words 

again, “Yum! was not obligated to prepare Larry Gathof to have exhaustive, personal knowledge 

                                                 
28  (N 90, Resp. p. 13). 
29  (Id., p. 15). 
30  (Id.). 
31  (DN 90, Resp., pp. 19-20). 
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of every fact associated with (or possibly associated with) Yum!’s decision to divest itself of the 

LJS brand.”32  Yum! accordingly reiterates that it fully met its obligation to produce a 

knowledgeable deponent who was adequately prepared to communicate the corporation’s 

position on the matters noticed in the amended Rule 30(b)(6) deposition notice of Nov. 7, 

2013.33  For these reasons, it asks the Court to deny Janko’s motion in its entirety.34 

 

Legal Analysis. 

 Consideration of the above arguments requires the Court to begin with the critical 

language of Rule 30(b)(6).  The Rule provides that: 

(6) Notice or subpoena directed to an organization.  In its notice or 
subpoena, a party may name as the deponent a public or private 
corporation, a partnership, an association, a governmental agency or other 
entity and must describe with reasonable particularity the matters for 
examination.  The named organization must then designate one or more 
officers, directors, or managing agents, or designate other persons who 
consent to testify on its behalf; and it may set out the matters on which 
each person designated will testify.  A subpoena must advise a nonparty 
organization of its duty to make this designation.  The persons designated 
must testify about information known or reasonably available to the 
organization.  This paragraph (6) does not preclude a deposition by any 
other procedure allowed by these rules. 
 
 

Fed.R.Civ.P. 30(b)(6). 

 An organization such as Yum! that is served with a notice for a Rule 30(b)(6) deposition 

is obligated by the above language to produce a witness or witnesses knowledgeable about the 

subjects described in the notice and to prepare the witness or witnesses to testify not simply to 

their own knowledge, but the knowledge of the corporation.  Dow Corning Corp. v. Weather 

Shield Mfg., Inc., No. 09-10429, 2011 WL 4506167 at *4 (E.D. Mich. Sept. 29, 2011) (citing 

                                                 
32  (Id., p.22). 
33  (DN 84, Mot. to Compel, Exh. 1, Amended Depo. Not., Exh. A). 
34  (DN 90, Resp. p. 28). 
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Prosonic Corp. v. Stafford, No. 2:07-CV-0803, 2008 WL 2323528 (S.D. Ohio, June 2, 2008)).  

See Martin Co. Coal Corp. v. Universal Underwriters Svcs. Inc., No. 08-93-ART, 2010 WL 

4629761 at *3 (E.D. Ky. Nov. 8, 2010) (“A corporate deponent under Rule 30 (b)(6) has ‘an 

affirmative duty to produce a representative who can answer questions that are both within the 

scope of the matters described in the notice and are known or reasonably available to the 

corporation.’”) (citing King v. Pratt & Whitney, 161 F.R.D. 475 (S.D. Fla. 1995)); Smith v. Gen. 

Mills, Inc., No. C2 04-705, 2006 WL 7276959 at *4 (S.D. Ohio Apr. 13, 2006) (“First, pursuant 

to Fed.R.Civ.P. 30(b)(6), a corporation ‘must make a conscientious good-faith endeavor to 

designate the persons having knowledge of the matters sought by [the discovering party] and to 

prepare those persons in order that they can answer fully, completely, unevasively, the questions 

posed by [the discovering party] as to the relevant subject matters.”).  See gen., Nacco Materials 

Handling Group, Inc. v. Lilly Co., 278 F.R.D. 395, 400-02 (W.D. Tenn. 2011) (same). 

 Compliance with Rule 30(b)(6) does not require that the corporate designee have 

personal knowledge as to all relevant facts within the subject matter of the deposition.  See 

Louisiana Pacific Corp. v. Money Market 1 Institutional Inv. Dealer, 285 F.R.D., 481, 485-87 

(N.D. Cal. 2012).  It is clearly required, however, that the Rule 30(b)(6) designee be educated 

and gain the requested knowledge to the extent that it is reasonably available to the corporation.  

Id. (citing Int’l Assoc. of Machinists & Aerospace Workers v. Werner-Masuda, 390 F. Supp. 2d 

479, 487 (D. Md. 2005).  The corporate designee may become educated by reasonably obtaining 

information from corporate documents, current or prior corporate employees, or any other 

sources reasonably available to the corporation.  See Great American Ins. Co. of New York v. 

Vegas Const. Co. Inc., 251 F.R.D. 534, 541 (D. Nev. 2008). 
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 Rule 30(b)(6) imposes not only a burden upon the party who designates its representative, 

but also upon the discovering party as well.  Great Amer. Ins. Co., 251 F.R.D. at 539.  The party 

who seeks discovery pursuant to the Rule must describe the matters to be explored in the 

deposition with “reasonable particularity” sufficient to enable the responding corporation or 

business entity to produce a representative witness who can testify to the corporation’s 

knowledge on the topics so identified.  See QBE Ins. Corp. v. Jorda Enterprises, Inc., 277 F.R.D. 

676, 687-92 (S.D. Fla. 2012) (setting forth the 37 fundamental principles for 30(b)(6) depositions 

“into a de facto Bible governing corporate depositions.”)  Absolute perfection by the 30(b)(6) 

witness in his or her testimony is not required.  QBE Ins., 277 F.R.D. at 691 (citing Costa v. 

County of Burlington, 254 F.R.D. 187, 191 (D.N.J. 2008)).  Accordingly, the inability of a 

designee to answer every question on a particular topic does not necessarily mean that the 

corporation has failed to comply with its obligations under the Rule.  Id. 

  Nevertheless, “Rule 30(b)(6) means what it says, corporations must act responsibly.”  

QBE Ins., 277 F.R.D. at 691.  They are more than “mere document-gatherers” and must produce 

live witnesses adequately prepared to provide testimony that will bind the business entity and 

explain its position on the chosen deposition topics.  Id. (citing Wilson v. Lakner, 228 F.R.D. 

524, 531 (D.Md. 2005)).  The thought behind this requirement, which may at times be 

burdensome, is to avoid the practice of “bandying” by the corporation, where individual officers 

or employees disclaim knowledge of material facts that are clearly known to the corporate entity.  

QBE Ins.., 277 F.R.D. at 688 (citing United States v. Taylor, 166 F.R.D. 356, 361 (M.D.N.C. 

1996)).  In other words, “one purpose is to curve any temptation by the corporation to shunt a 

discovering party from ‘pillar to post’ by presenting deponents who each disclaim knowledge of 

facts known to someone in the corporation.”  Id. (citing Great American, 251 F.R.D. at 539). 
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  No question exists that, while a Rule 30(b)(6) witness need not have personal 

knowledge of the designated subject matter, the representative witness must be adequately 

prepared by the corporation, which has an affirmative duty, to provide a witness that is able to 

put forward binding answers on behalf of the corporation.  Id. (citing Ecclesiastes 9:10-11-12, 

Inc. v. LMC Holding Co., 497 F.3d 1135, 1147 (10th Cir. 2007)).  Accordingly, while the Rule is 

not “a memory contest,” the corporation has a clear duty to make a good faith, conscientious 

effort to designate appropriate persons and to prepare them to testify fully and in a non-evasive 

fashion about the matters for examination.  Great American Ins., 251 F.R.D. at 540. 

  The Rule 30(b)(6) witness must be prepared to testify beyond matters personally known 

to him or her so as to testify to those matters for examination reasonably known to the 

responding corporate party.  QBE Ins., 277 F.R.D. at 689 (citing Fowler v. State Farm Mut. Auto 

Ins. Co., Case No. 07-00071-SPK-KSC, 2008 WL 4907865 at *4 (D.HI, 2008)).  The 

corporation therefore must make a reasonable inquiry for that information which is reasonably 

available to it and responsive to the matters designated with reasonable particularity for 

examination.  Fowler, 2008 WL 4907865 at *5; Marker v. Union Fidelity Life Ins. Co., 125 

F.R.D. 121, 127 (M.D.N.C. 1989).  It is required to provide responsive answers during the Rule 

30(b)(6) deposition, even if the information is transmitted through the corporation’s lawyers, and 

a corporation may not take the position that its documents state the company’s position so that a 

corporate deposition is unnecessary.  Great Amer. Ins., 251 F.R.D. at 540-42.  Simply put, the 

corporation in preparation for the Rule 30(b)(6) deposition must review all matters known or 

reasonably available to it in a good faith effort to find out the relevant facts and to collect 

information, review documents and interview those employees with personal knowledge.  QVE 

Ins. Corp., 277 F.R.D. at 690 (citing Wilson, 228 F.R.D. at 529). 
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 Should it become apparent during the course of the corporate deposition that the designee 

is unable to adequately respond to relevant questions on the listed subjects contained in the 

deposition notice, then the responding corporation has a duty to timely designate additional or 

supplemental witnesses as substitute deponents.  Id. (citing Alexander, 186 F.R.D. at 142; 

Marker, 125 F.R.D. at 127).  Only if a corporation genuinely is unable to provide an appropriate 

designee because it does not have the requested information, cannot reasonably obtain it and 

lacks sufficient knowledge after a good faith, thorough review of all available information, will 

its obligations under Rule 30(b)(6) cease.  Id. (citing Dravo Corp. v. Liberty Mut. Ins. Co., 164 

F.R.D. 70-76 (D. Neb. 1995)). 

  If the corporate designee “legitimately lacks the ability to answer relevant questions on 

listed topics and the corporation cannot better prepare that witness or obtain an adequate 

substitute, then the ‘we-don’t-know’ response can be binding on the corporation and prohibit it 

from offering evidence at trial on those points.”  Id. (citing Frazier Yachts Florida, Inc. v. Milne, 

No. 05-21168-CIV-Jordan, 2007 WL 1113251 at *3 (S.D. Fla., Apr. 13, 2007)).  The corporation 

that provides such a Rule 30(b)(6) designee, who testifies during deposition that the corporation 

does not know the answers to the questions, “will not be allowed effectively to change its answer 

by introducing evidence at trial.”   Id. (citing Ierardi v. Lorillard, No. 90-7049, 1991 WL 158911 

at *4 (E.D. Pa., Aug. 13, 1991). 

  The failure of a corporate deponent to properly designate a Rule 30(b)(6) witness can be 

deemed a nonappearance that will justify the imposition of sanctions.  Resolution Trust Corp. v. 

So. Union Co., Inc., 985 F.2d 196, 198 (5th Cir. 1993).  Likewise, a Rule 30(b)(6) representative 

witness who is unable to give useful information has been held to be “no more present for the 

deposition than would be a deponent who physically appears for the deposition but sleeps 
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through it.”  Blackhorse Lane Ass’n, L.P. v. Dow Chem. Corp., 228 F.3d 275, 305 (3rd Cir. 

2000).  See also, Kovad Communications Co. v. Revonet, Inc., 267 F.R.D. 14, 24-25 (D.D.C. 

2010) (“Courts in this district have found that a corporate party’s failure to educate its 30(b)(6) 

witness with respect to the corporation’s full knowledge of topics noticed for the deposition is 

effectively a failure ‘to appear for the purposes of Rule 37(d).’”) (quoting In re Vitamins 

Antitrust Litigation, 216 F.R.D. 168, 174 (D.D.C. 2003)). 

  Rule 37(d) permits the Court to impose sanctions when a party designated under Rule 

30(b)(6) fails to appear, and the production of an unprepared witness is tantamount to the failure 

to appear.  Starlight Int’l, Inc. v. Agrlihy, 186 F.R.D. 626, 639-40 (D.Kan. 1999) (citing Taylor, 

166 F.R.D. at 363).  See gen., Alexander v. FBI, 186 F.R.D. 148, 151-52 (D.D.C. 1999) 

(“Clearly, a [Rule 30(b)(6)] deponent that does not know about the relevant subject matter is 

useless as a deponent at all.”)  Appropriate relief for an inadequate Rule 30(b)(6) designation 

which amounts to a refusal or failure to answer a deposition question includes requiring the 

corporation to re-designate its witnesses and to mandate that preparation for re-deposition be at 

the corporation’s expense.  Marker, 125 F.R.D. at 126-27 (citing Fed. Deposit Ins. Corp. v. 

Butcher, 116 F.R.D. 196, 202 (E.D. Tenn. 1986)). 

 With the above principles in mind, the Court begins its consideration of the parties’ 

arguments.  The primary position of Yum! appears to be that its witness, treasurer Gathof, was 

well qualified to testify on behalf of the corporation and did so in good faith, but was hamstrung 

in his efforts due to the failure of Janko to adequately describe with reasonable particularity the 

matters for examination as required by the Rule.  Yum! insists that the Rule requires Janko that 

describe the subject matter of the deposition with “painstaking specificity,” citing McBride v. 

Medicalodges, Inc., 250 F.R.D. at 584.  Janko did not do so, according to Yum!, and the result is 
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that the deposition answers that Janko now finds to be insufficient all relate to topics not found in 

the amended notice of deposition dated Nov. 7, 2013.  While Gathof did his best to answer such 

questions based upon his personal knowledge, Yum! contends that the inability of its witness to 

satisfy Janko’s broad-ranging inquiries does not establish a lack of adequate preparation of its 

representative, but rather a materially deficient Rule 30(b)(6) deposition notice. 

  For a number of important reasons, the Court cannot accept this reasoning.  Yum!’s 

arguments run contrary to the vast majority of cases that discuss the particularity requirement of 

Rule 30(b)(6), which nowhere in its language requires “painstaking specificity” as opposed to 

mere reasonableness.  Likewise, Yum!’s arguments ignore the litigation history of the present 

case in which Janko has struggled and continues to struggle to obtain adequate discovery 

responses.  Without adequate discovery, Janko’s ability to be more particular in its amended 

Rule 30(b)(6) deposition notice was greatly impaired as a party cannot be more particular about 

facts that it has not yet received.   

Further, an examination of the entire corporate deposition of treasurer Gathof shows 

repeated examples of inadequate preparation and evasiveness reminiscent of the very problems 

that led to the creation of Rule 30(b)(6) in the first instance.  Beyond examining the documents 

previous provided by Yum! to Janko in discovery, little else appears to have been done to 

prepare Gathof to offer specific responses about what actually occurred with respect to the 

decision by Yum!-- a decision of singular importance-- to sell off the LJS and AWR brands.  

Accordingly, for the reasons set forth in more detail below, the Court is compelled to grant 

Janko’s motion to continue the Rule 30(b)(6) deposition of Gathof and to compel Yum! to 

adequately prepare Gathof to provide specific facts about the individuals, documents and 

occurrences involved in the decision of Yum! to divest itself of the LJS brand. 
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1. Reasonable Particularity 

 We begin our discussion with the question of whether Janko described with reasonable 

particularity the matters for examination in its amended deposition notice.35  The Court finds no 

support in the language of Rule 30(b)(6) for this standard of “painstaking specificity” that Yum! 

now seeks to impose upon Janko.  Certainly the Rule itself uses no such language.  Instead, it 

speaks only of reasonableness in relation to both the particularity required to describe the matters 

for examination, as well as, the corporate representative testifying about that information 

“reasonably available” to the organization.  In other words, Rule 30 (b)(6) appears to the Court to 

rest on a foundation of reasonableness, rather than on overly stringent notions of the reciprocal 

duties arising thereunder. 

 Certainly, no case law, published or unpublished, in the Sixth Circuit supports the notion 

that Rule 30(b)(6) requires that matters for examination must be described with “painstaking 

specificity.”  Independent research fails to reveal a single decision in this circuit that uses such 

an expression in relation to Rule 30(b)(6).  In contrast, there are 20 judicial decisions, primarily 

from the district courts over the past 40 years, which speak to the requirement of “reasonable 

particularity” as it relates to the duty to designate matters for examination under the Rule.36   

                                                 
35  (DN 84, Mot. to  Compel, Ex. 1, Amended Depo. Not., Ex. A). 
36  Phillips v. Philip Morris Cos., Inc., No. 5:10-CV-1741, 2013 WL 2297079 at *1-2 (N.D. Ohio, 
May 24, 2013), objections sustained in part and overruled in part, Phillips v. Philip Morris  Cos., 
Inc., 2013 WL 3291516 (N.D. Ohio, Jun. 29, 2013); Little Hocking Water Ass’n, Inc. v. E.I 
DuPont, No. 2:09-CV-1081, 2013 WL 1196606 at *14 (S.D. Ohio, Mar. 25, 2013); Montgomery 
v. Sanders, No. 3:07-CV-470, 2013 WL 1149600 at *1 (S.D. Ohio, Mar. 19, 2013); Nacco 
Materials Handling Group, Inc. v. Lilly Co., 278 F.R.D. at 400-401; Dow Corning Corp. v. 
Weather Shield Manuf., Inc., No. 09-10429, 2011 WL 4506167 at *4 (E.D. Mich. Sept. 29, 2011); 
EEOC v. J.P. Morgan Chase Bank, No. 2:09-CV-864, 2011 WL 1238183 at *(2 (S.D. Ohio, Mar. 
30, 2011); Phoenix Life Ins. Co. v. Raider-Dennis Agency, Inc., No. 07-CV-15324, 2010 WL 
4901181 at *4 n.4 (E.D. Mich. Nov. 24 2010); Martin Co. Coal Corp., No. 08-93-ART, 2010 WL 
4629761 at *3; Gamby v. Equifax Information Svcs, LLC, No. 06-11020, 2010 WL 1526475 at *1 
(E.D. Mich. Apr. 16, 2010); Draper v. Univ. of Tenn., No. 1:08-CV-01125-JDB, 2010 WL 
5634364 at *1 (W.D. Tenn. Apr. 13, 2010); United States, ex. rel. Fry v. Health Alliance of 
Greater Cincinnati, No. 1:03-CV-167, 2009 WL 5227661 at *1-2 (S.D. Ohio, Nov. 20, 2009); 
Prosonic Corp. v. Stafford, No. 2:07-CV-0803, 2008 WL 2323528 at *1 (S.D. Ohio Jun. 2, 2008); 
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 Yum! cites McBride for its language that “to allow rule 30(b)(6) to effectively function, 

the requesting party must take care to designate, with painstaking specificity, the particular 

subject areas that are intended to be questioned, and that are relevant to the issues in dispute.”  

McBride, 250 F.R.D. at 584.  The McBride decision cites in footnote no. 8 two decisions of the 

Kansas District Court as support for the quoted language.  These decisions are Sprint 

Communications Co. L.P. v. Theglobe.com, Inc., 236 F.R.D. 524, 528 (D. Kan. 2006) and EEOC 

v. Thorman & Wright Corp., 243 F.R.D. 421, 426 (D. Kan. 2007). 

The Court has examined both decisions.  Both use the exact same language when 

referring to this new standard.  It is the same language quoted from McBride above that indicates 

that Rule 30(b)(6) cannot “effectively function” if the requesting party does not designate the 

subject matter for the deposition with painstaking specificity.  None of the above-cited Kansas 

decisions, however, provides any authority for such a newly-created standard, nor has the 

“painstaking specificity” standard found wide acclaim outside of Kansas.37  In fact, a legitimate 

question exists whether the district courts of Kansas uniformly apply this novel standard. 

                                                                                                                                     
Pipefitters Local No. 636 Pension Fund v. Mercer Human Resource Consulting, Inc., No. 05-
74326, 2007 WL 1695572 at *1 (E.D. Mich. Jun. 11, 2007); Static Control Components, Inc. v. 
Lexmark Int’l, Inc., No. Civ. A 04-84-KSF, 2006 WL 3702464 at *2 (E.D. Ky. Dec. 13, 2006); 
Smith v. General Mills, Inc., No. C2 04-705, 2006 WL 7276959 at *2 (S.D. Ohio, Apr. 13, 2006); 
Union Realty Co. LGB v. Nationwide Mut. Ins. Co., No. 98-2642 B, 2005 WL 2436705 at *2 n.2 
(W.D. Tenn. Sept. 29, 2005); Clark Constr. Group, Inc. v. City of Memphis, No. 01-2780B/An. 
2005 WL 6187896 at *4 (W.D. Tenn. Feb. 9, 2005); EEOC v Goodyear Tire & Rubber Co., No. 
C78-227A, 1979 WL 86 at *1 (N.D. Ohio, Feb. 20, 1979); Ghandi v. Police Dept. of City of 
Detroit, 74 F.R.D. 115, 118 n.2 (E.D. Mich. 1977); Groh v. Decker, CA 5691, 1971 WL 475 at *5 
(W.D. Mich. Oct. 27, 1971). 
37  Only a few decisions cite the painstaking specificity standard with respect to Rule 30(b)(6).  These few 
decisions offer no explanation why such a standard is implied by the language of the Rule.  The few courts 
that cite this judicially created standard all do so without meaningful discussion.  See Health Grades, Inc. v. 
MDx Medical, Inc. No. 11-CV-00520-PAB-BNB, 2013 WL 1777575 at *3-4 (D. Colo. Apr. 25, 2013) 
(providing merely that “the Rule requires” painstaking  specificity); Burke v. Glanz, No. 11-CV-720-JED-
PJC, 2013 WL 4521172 at *1 (N.D. Okla. Aug. 26, 2013) (criticizing the use of omnibus descriptions such 
as “concerning,” “relating to,” or “referencing,” as being unacceptably vague or overbroad while citing the 
McBride “painstaking specificity” language); Kelly v. Provident Life & Acc. Ins. Co., No. 1:09-CV-00070-
JGM, 2010 WL 5300087 at *2 (D. Ver. 2010).  Other than the cited decisions from Colorado, Oklahoma 
and Vermont, the Court is unaware of any other federal courts outside of Kansas that have embraced the 
“painstaking specificity” standard for Rule 30(b)(6). 
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 Two years after McBride, another federal district court in Kansas had occasion to speak 

to McBride, as well as to Theglobe.com and Thorman decisions, to answer the question of 

whether Kansas has adopted some form of higher standard for the description of matters for a 

Rule 30(b)(6) examination.  In Espy v. Mformation Technologies, Inc., No. 08-2211-EFM-DWD, 

2010 WL 1488555 at *2, the court rejected the efforts of a party to persuade the court to apply 

the “painstaking specificity” standard.  In doing so, the Kansas court explained: 

Rule 30(b)(6) requires the topics of the deposition to be identified with 
“reasonably particularity.”  Defendant urges that the District of Kansas has 
required a greater degree of particularity, specifically that the designation 
be made with “painstaking specificity.”  This language is found in Sprint 
Communications v. Theglobe.inc, 236 F.R.D. 524, 528 (D.Kan. 2006); 
EEOC v. Thorman & Wright Corp., 243 F.R.D. 421, 426 (D.Kan. 2007); 
McBride v. Medicalodges, Inc., 250 F.R.D. 581, 584 (D. Kan. 2008); and 
Lipari v. U.S. Bancorp, N.A., Case No. 07-2146-CM-DJW, 2008 WL 
4642618 (D. Kan. Oct. 16, 2008).  However, those opinions, after using 
the phrase “painstaking specificity” also used the language from the Rule 
(reasonable particularity) as well as similar language (reasonably 
particularized area of inquiry).  Other decisions in the district have not 
used the “painstaking specificity” language, but instead have applied the 
standard as stated in the Rule – reasonable particularity.  See, e.g., 
Starlight Int’l, Inc. v. Herlihy, 186 F.R.D. 626, 638 (D. Kan. 1999); 
Heartland Surgical Specialty Hosp. v. Midwest Div. Inc., Case No. 05-
2164-MLB-DWB, 2007 WL 1054279 at **3-4 (D. Kan. Apr. 9, 2007).  
The court will measure the topics in plaintiff’s notice by the standards 
stated in the Rule - - reasonable particularity. 
 
 

Espy, 2010 WL 1488555 at *2.  Accordingly, even in Kansas the “painstaking specificity” 

standard has not received uniform approval and for good reason.  It is made from whole cloth 

and has no origin in the language of the Rule.  It shines no meaningful light on the duty of a 

party to describe matters for examination with reasonable particularity.  Indeed, many of the 

courts that have cited the McBride decision simply continue immediately after citing the 

language of McBride to treat it as being synonymous with the express requirement of Rule 

30(b)(6) for reasonable particularity, as noted by the court is Espy. 
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 Apparently, Yum! contends that painstaking specificity is something more than 

reasonable particularity, but it does nothing to advise the Court to what extent that is so, nor 

could it do so, given the absence of any substantive content for the painstaking specificity 

language.  It is, in sum, a judicially-created standard that is divorced from the language of the 

Rule with no independent justification that was not considered when Rule 30(b)(6) was 

originally created. 

 Were the Court to unquestionably adopt the painstaking specificity standard, Yum! would 

not appreciably benefit thereby.  As the case law discussed earlier explains, the duties created by 

Rule 30(b)(6) are reciprocal.  In other words, while the party requesting the corporate deposition 

has a duty to designate the subject matter for examination with reasonable particularity, the 

organization being deposed has a commensurate duty to adequately prepare its representative to 

testify about the information known or reasonably available to the organization.  Accordingly, 

were the Court to apply the Kansas approach, then Janko could argue with equal force in rebuttal 

that Yum!’s representative was not prepared to testify with “painstaking specificity” as to all that 

information known or available to Yum! 

 Most importantly, the Kansas approach of McBride to Rule 30(b)(6) ignores the realities 

of litigation.  It is particularly inappropriate given the history of this case.  The discovery process 

is just that - - a process.  Many times a party who seeks to take the deposition of an organization 

pursuant to Rule 30(b)(6) does not yet have available all of the information necessary to craft an 

organizational deposition notice of a painstakingly specific nature.  That limitation is particularly 

apparent in the present case, where Janko has struggled since mid-June of 2013, to obtain 

complete discovery responses to its outstanding requests related to the divestiture of LJS.38 

                                                 
38  (DN 42, Mot. to  Compel Disc.). 
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The Court in August of the same year granted Janko’s first motion to compel, a motion 

that directly involved a request for documents pertaining to the decision of Yum! to divest itself 

of all Long John Silver’s, Inc. restaurants.  The Court also granted Janko’s motion to propound 

additional discovery beyond the 25 interrogatory limit provided by Rule 33(a)(1).39  

Subsequently, Yum! filed a notice with the Court that it had complied with the prior order of 

Aug. 19, 2013.40  These events resulted in a second motion to compel discovery filed by Janko, 

which argued that, the notice of compliance notwithstanding, the Defendants had not adequately 

provided documents pertaining to the decision of Yum! Brands to divest itself of the LJS 

brand.41  Accordingly, as of the date of the second amended notice for the Rule 30(b)(6) 

deposition on Nov. 7, 2031, Janko maintained, and the Court agrees, that it still had not received 

complete and responsive discovery to its document requests on this critical issue.  The Court has 

by separate order recently granted Janko’s renewed motion to compel so that Janko is still in the 

process of attempting to gather the basic documents that relate to the decision of Yum! Brands to 

sell off the LJS brand. 

To require a party to designate Rule 30(b)(6) deposition topics with “painstaking 

specificity” under these circumstances would be entirely unrealistic.  The requirement for 

“reasonable particularity,” as well as being expressly set forth in the Rule, fully takes into 

account such litigation obstacles. It would be highly ironic for the Court, given the history of this 

lawsuit, to impose the McBride standard of painstaking specificity on Janko given its ongoing 

efforts to obtain full and complete discovery from a party that Janko might well argue is 

painstakingly resisting such discovery efforts. 

                                                 
39  (DN 43, Order). 
40  (DN 66, Not. of Compliance). 

41  (DN 68, Second Mot. to Compel. 
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 The amended notice of deposition served by Janko on Nov. 7, 2013, identifies three 

subjects for examination.  While Yum! insists that these subjects were not adequately designated 

under Rule 30(b)(6), Yum! took no action to obtain a ruling from the Court on that issue prior to 

the corporate deposition of its representative, treasurer Gathof.  Only in response to Janko’s 

motion to continue Gathof’s deposition and to compel his adequate preparation did Yum!, for the 

first time, put before the Court the question of whether the amended deposition notice specified 

the matters for examination adequately.  Yum! could well have sought a protective order prior to 

the deposition if it actually believed that the Rule 30 (b)(6) standard had not been satisfied.  

Yum! did not do so, and in light of the litigation history set forth above, the Court concludes that 

the deposition topics, particularly “the decision to divest Yum! of the LJS brand,” is sufficient so 

that Yum! could have adequately prepared its treasurer to testify on the subject matter had it 

chosen to do so.  The deposition answers offered by Gathof indicate that only a limited number 

of individuals, the LJS Brand leadership team and the Yum! corporate leadership team, were 

directly involved at the highest level in the decision of Yum! to sell off LJS and A&W.  Had 

Yum! chosen to do so, it could have provided Gathof with specific information concerning the 

actions of the leadership team individuals specifically identified by Gathof by name, many of 

whom remain employees of Yum!. 

 Examination of Gathof’s deposition answers repeatedly demonstrates that Gathof was not 

adequately prepared.  Essentially, the bulk of Gathof’s deposition preparation consisted simply 

of reading the discovery documents that Yum! previously had provided to Janko.  He certainly 

did not speak to any of the remaining Yum! employees he identified who were involved in the 

divestiture decision making process.  Such limited preparation is not sufficient under the Rule. 
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  As the case law set forth above explains, Yum! had a good faith duty to conscientiously 

and thoroughly prepare Gathof to testify to the circumstances of Yum!’s decision to divest the 

LJS brand.  Gathof acknowledged in his deposition that never before, and never since, has Yum! 

sold off an entire brand such as it did when it sold the LJS and A&W brands.  Gathof 

acknowledged that the brand leadership team for LJS would have been involved in such a 

decision, as would the Yum! corporate leadership team, but he had no specific information to 

offer beyond the names of the individuals that would have been involved.  Gathof in this respect 

was nothing more in the Court’s view than a funnel for information previously provided in 

document discovery by Yum!, at least as to the decision to divest Yum! of the LJS brand.  The 

result of such inadequate preparation is that Janko came away from the deposition without being 

able to learn any of the critical specifics of when and how Yum! first decided to divest itself of 

the LJS brand. 

  Specific information concerning the individuals involved, their actions, 

communications, and decisions that led to the divestiture of the LJS brand was readily available 

in the form of current Yum! employees directly involved in that decision.  Yet, Gathof spoke to 

none of these current employees or any former ones involved in the decision to sell off the LJS 

brand, apparently reviewed no specific documents regarding that decision (none have been 

provided to Janko in discovery), and was not otherwise educated as to what specifically occurred 

that led to the ultimate sale of the LJS brand in 2011. 

 It is true that Gathof in his deposition was able to testify generally to a number of 

financial documents provided to Janko by Yum!  These documents, however, as examination of 

the deposition testimony confirms, did not directly relate to the decision of Yum! to divest itself 

of the LJS brand.  Gathof’s answers concerning these other documents, therefore, did not remedy 
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the inadequate preparation of Gathof by Yum! to respond to Janko’s deposition questions 

concerning the decision of Yum! to divest itself of the LJS brand. 

  For these reasons, the Court shall GRANT Janko’s motion to continue the deposition of 

Yum!’s Rule 30(b)(6) representative and further order Yum! to adequately prepare such 

representative to provide factually specific answers concerning the divestiture of the LJS brand, 

including the involvement of individuals such as Chris Campbell, Anne Byerlein, Jonathon Blum 

and the other members of the Yum! leadership team, i.e., the CFO, CEO and COO in reaching 

the divestment decision for the LJS brand.  To further facilitate the proper operation of Rule 

30(b)(6), the Court shall afford Janko an opportunity to file a second amended notice of Rule 

30(b)(6) deposition to set forth any additional topics concerning the decision to divest Yum! of 

the LJS brand based on the earlier deposition responses of Gathof, and any additional documents 

produced in response to this Court’s separate order granting Janko’s second motion to compel, so 

that no question will exist as to the scope of the continued corporate deposition. 

  Janko shall have twenty (20) days from the date of the entry of the present order in 

which to serve a second amended notice of Rule 30(b)(6) deposition, after which the parties shall 

arrange for the continued deposition of Yum!’s corporate representative at a mutually agreeable 

time and place within thirty (30) days thereafter.  Because Yum! failed without substantial 

justification to adequately prepare its representative to respond to Janko’s questions during the 

initial Rule 30(b)(6) deposition, Yum! shall pay the reasonable and necessary expenses incurred 

by Janko in conducting the continued deposition of Yum!’s representative, including attorney’s 

fees. See Fed. R. Civ. P 37(d)(3); Marker, 125 F.R.D. at 126-27 (citing Fed. Deposit Ins. Corp. 

v. Butcher, 116 F.R.D. 196, 202 (E.D. Tenn. 1986)). 
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